Part |11
Admi ni strative, Procedural and M scel | aneous

26 C.F.R 601.601 Rules and regul ati ons.
(Also Part 1, 88 146; 1.103(n)-4T; 301.9100-1; 301.9100-3.)

Rev. Proc. 2005-30

SECTI ON 1. PURPOSE

This revenue procedure provides that an issuing authority
that fails to make a tinely carryforward el ecti on of unused
private activity bond volunme cap under 8§ 146(f) of the Interna
Revenue Code (the “Code”) is granted under 8§ 301.9100-3 of the
Procedure and Adm nistration Regul ati ons an autonati c extension
of six nonths fromthe due date of the carryforward election, to
make the carryforward el ection, provided that the issuing
authority neets the requirenents of 8 4 of this revenue
pr ocedure.
SECTI ON 2. LAW AND ANALYSI S

.01 Under § 103(a), except as provided in 8§ 103(b), gross
i ncone does not include interest on any State or |ocal bond.
Section 103(b) provides, in part, that 8 103(a) shall not apply

to any private activity bond that is not a qualified bond (within
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the neaning of 8 141). Section 141(e) provides, in part, that a
gual i fied bond rmust neet the applicable requirenents of 8§ 146.

.02 Section 146(a) provides that a private activity bond
i ssued as part of an issue neets the requirenents of 8 146 if the
aggregate face anount of the private activity bonds issued
pursuant to such issue, when added to the aggregate face anount
of tax-exenpt private activity bonds previously issued by the
i ssuing authority during the cal endar year, does not exceed such
authority’s volune cap for such cal endar year

.03 Section 146(f)(1) provides that if an issuing
authority’s volume cap for any cal endar year after 1985 exceeds
t he aggregate anount of tax-exenpt private activity bonds the
authority issued during such cal endar year, such issuing
authority may elect to treat all (or any portion) of such excess
as a carryforward.

.04 Section 1.103(n)-4T, A-2, of the tenporary Inconme Tax
Regul ations provides, in part, that an election to carry forward
vol unme cap nust be filed prior to the end of the cal endar year
with respect to which the issuing authority has the unused vol une
cap. These regul ations, which were issued under the predecessor
to 8 146, generally continue to apply to the extent that they are
not inconsistent with the Tax Reform Act of 1986. See Conf. Rep.
99-841 at 11-686, 1986-3 (Vol. 4) C. B. 686. However, Notice 89-

12, 1989-1 C. B. 633, which may be relied upon, provides that
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regul ations to be issued under 8§ 146 will require that the
i ssuing authority file the carryforward el ection by the earlier
of (1) February 15 of the calendar year followi ng the year in
whi ch the excess amount arises, or (2) the date of issue of bonds
i ssued pursuant to the carryforward el ection.

. 05 Announcenent 87-43, 1987-19 |.R B. 15, provides that
Form 8328 (Carryforward El ection of Unused Private Activity Bond
Vol une Cap) should be used by issuers of tax-exenpt bonds who
wi sh to make a carryforward el ection under § 146(f).

.06 Sections 301.9100-1 through 301.9100-3 provide the
standards the Comm ssioner will use to determ ne whether to grant
an extension of tine to make a regul atory election (defined in
8§ 301.9100-1(b) to include an el ecti on whose due date is
prescri bed by a regulation or notice). Section 301.9100-1(a)
provi des that an extension of tinme is available for elections
that a taxpayer is otherwise eligible to nmake. However, the
granting of an extension of tinme is not a determ nation that the
t axpayer is otherwise eligible to nake the el ection.

.07 Section 301.9100-3(a) generally provides, in part, that
requests for relief subject to 8 301.9100-3 will be granted when
t he taxpayer provides the evidence to establish to the
satisfaction of the Conm ssioner that the taxpayer acted
reasonably and in good faith, and the grant of relief will not

prejudice the interests of the Federal Governnent.
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.08 Section 301.9100-3(b)(1) provides, in part, that
generally a taxpayer is deened to have acted reasonably and in
good faith if the taxpayer requests relief under 8 301.9100-3
before the failure to nake the regulatory election is discovered
by the Internal Revenue Service (the “IRS").

.09 Section 301.9100-3(b)(3) provides, in part, that for
pur poses of 8 301.9100-3(b), a taxpayer is deened to have not
acted reasonably and in good faith if the taxpayer (1) was
informed in all material respects of the required el ection and
rel ated tax consequences, but chose not to file the election, or
(2) uses hindsight in requesting relief. |If specific facts have
changed since the due date for nmaking the election that make the
el ection advantageous to a taxpayer, the IRS will not ordinarily
grant relief. In such a case, the IRSwill grant relief only
when the taxpayer provides strong proof that the taxpayer's
decision to seek relief did not involve hindsight.

.10 Section 301.9100-3(c) provides, in part, that the
interests of the Federal Governnent are prejudiced if granting
relief would result in a taxpayer having a lower tax liability in
the aggregate for all taxable years affected by the el ection than
t he taxpayer would have had if the election had been tinely nmade
(taking into account the tine value of noney). Simlarly, if the
t ax consequences of nore than one taxpayer are affected by the

el ection, the Federal Government’s interests are prejudiced if
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extending the tinme for making the election may result in the
af fected taxpayers, in the aggregate, having a | ower tax
l[iability than if the election had been tinely made.

.11 The granting of an extension of time to file a Form 8328
under this revenue procedure will not prejudice the interests of
t he Federal Governnent.

SECTI ON 3. DESCRI PTI ON OF RELI EF

.01 An issuing authority that fails to nake a tinely
carryforward election is granted under this revenue procedure an
automati c extension of six nonths fromthe due date of the
carryforward el ection (excluding extensions), to nake the
carryforward el ection, if that issuing authority neets the
requirenents of 8 4 of this revenue procedure.

.02 The granting of an extension of time to make a
carryforward el ection under this revenue procedure is not a
determ nation that the issuing authority is otherwise eligible to
make the el ection.

.03 If an issuing authority is not eligible for relief under
this revenue procedure, such authority may request relief by
applying for a letter ruling under § 301.9100-3, Rev. Proc. 2005-
1, 2005-1 I.R B. 1 (or its successor), and Rev. Proc. 96-16,
1996-1 C. B. 630.

SECTI ON 4. PROCEDURE

.01 An issuing authority is eligible for relief under this
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revenue procedure if it nmeets the foll ow ng requirenents--

(1) The issuing authority must file a Form 8328 within
six nonths after the due date of the carryforward el ection
(excl udi ng extensions);

(2) The Form 8328 filed under this revenue procedure
nmust have typed or printed on the top “FILED PURSUANT TO REV.
PROC. 2005-30";

(3) The issuing authority must file the Form 8328 under
this revenue procedure before it receives witten notice fromthe
IRS that it failed to make the carryforward el ection tinely;

(4) The issuing authority must not have declined to
make the carryforward el ection, after having been inforned in al
mat eri al respects of the required election and rel ated tax
consequences, on or before the due date for filing the el ection,
and then have reversed that decision after the due date for
filing the el ection;

(5) The issuing authority must not be filing the
carryforward el ection in reaction to specific facts or
circunstances that changed since the due date for making the
carryforward el ection so as to make the filing of a carryforward
el ecti on advantageous to the issuing authority; and

(6) The issuing authority must satisfy all of the
requi renents for meking the carryforward el ection (other than the

requi renent to nmake the election tinely).
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.02 For carryforward el ections made under this revenue
procedure, by signing the Form 8328, the issuing authority is
certifying that it has net all of the requirenents in 8§ 4.01 of
this revenue procedure.

.03 This procedure is in lieu of the letter ruling procedure
under 8 301.9100-3 that is used to obtain relief for a failure to
make a carryforward election tinmely. Accordingly, an issuing
authority is not required to pay a user fee in order to benefit
fromthe relief provided by this revenue procedure.

.04 A Form 8328 filed under this revenue procedure should be
sent to the Internal Revenue Service Center, Ogden, Utah, 84201.
SECTI ON 5. EFFECT ON OTHER DOCUMENTS

Except as expressly provided in this revenue procedure, this
revenue procedure has no effect on the application of any other
docunent .

SECTI ON 6. EFFECTI VE DATE

This revenue procedure is effective as of May 11, 2005.
SECTI ON 7. DRAFTI NG | NFORVATI ON

The principal author of this revenue procedure is Zoran
Stoj anovic of the Ofice of Assistant Chief Counsel (Exenpt
Or gani zat i ons/ Enpl oyment Tax/ Governnent Entities). For further
i nformati on regarding this revenue procedure contact

M. Stojanovic at (202) 622-3980 (not a toll-free call).



